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TI TLE 26--1 NTERNAL REVENUE CODE
Subtitle A--lncome Taxes
CHAPTER 1- - NORMAL TAXES AND SURTAXES
Subchapt er D--Deferred Conpensation, Etc.
PART | --PENSI ON, PROFI T- SHARI NG, STOCK BONUS PLANS, ETC.
Subpart A--General Rule

Sec. 401. Qualified pension, profit-sharing, and stock bonus
pl ans

(a) Requirenents for qualification

A trust created or organized in the United States and form ng part
of a stock bonus, pension, or profit-sharing plan of an enployer for the
excl usive benefit of his enployees or their beneficiaries shal
constitute a qualified trust under this section--

(1) if contributions are made to the trust by such enpl oyer, or
enpl oyees, or both, or by another enployer who is entitled to deduct
his contributions under section 404(a)(3)(B) (relating to deduction
for contributions to profit-sharing and stock bonus plans), or by a
charitable remai nder trust pursuant to a qualified gratuitous
transfer (as defined in section 664(g)(1)), for the purpose of
distributing to such enpl oyees or their beneficiaries the corpus and
i ncome of the fund accumul ated by the trust in accordance with such
pl an;

(2) if under the trust instrument it is inpossible, at any tine
prior to the satisfaction of all liabilities with respect to
enpl oyees and their beneficiaries under the trust, for any part of
the corpus or incone to be (within the taxable year or thereafter)
used for, or diverted to, purposes other than for the exclusive
benefit of his enployees or their beneficiaries (but this paragraph
shall not be construed, in the case of a nultienployer plan, to
prohibit the return of a contribution within 6 nonths after the plan
adm ni strator determines that the contribution was made by a m st ake
of fact or law (other than a mistake relating to whether the plan is



described in section 401(a) or the trust which is part of such plan
is exenmpt fromtaxation under section 501(a), or the return of any
withdrawal liability paynment determ ned to be an overpaynent within
6 nonths of such determnation).; \1\
\1\ So in original. Period before sem col on probably should be a

cl osi ng parenthesis.

(3) if the plan of which such trust is a part satisfies the
requi renents of section 410 (relating to mnimum participation
standards); and

(4) if the contributions or benefits provided under the plan do
not discrimnate in favor of highly conpensated enpl oyees (within
the nmeani ng of section 414(q)). For purposes of this paragraph
there shall be excluded from consideration enpl oyees described in
section 410(b)(3)(A and (C

(5) Special rules relating to nondiscrimnation requirenents.--

(A) Salaried or clerical enployees.--A classification shal
not be considered discrimnatory within the neani ng of paragraph
(4) or section 410(b)(2)(A) (i) merely because it is limted to
salaried or clerical enployees.

(B) Contributions and benefits may bear uniformrelationship
to compensation.--A plan shall not be considered discrimnatory
wi thin the nmeani ng of paragraph (4) nerely because the
contributions or benefits of, or on behalf of, the enpl oyees
under the plan bear a uniformrelationship to the conpensation
(within the nmeani ng of section 414(s)) of such enpl oyees.

(C) Certain disparity permtted.--A plan shall not be
considered discrimnatory within the meani ng of paragraph (4)
nmerely because the contributions or benefits of, or on behalf
of, the enpl oyees under the plan favor highly conpensated
enpl oyees (as defined in section 414(q)) in the manner permtted
under subsection (I).

(D) Integrated defined benefit plan.--

(i) I'n general.--A defined benefit plan shall not be
consi dered discrimnatory within the neani ng of paragraph

(4) merely because the plan provides that the enpl oyer-

derived accrued retirenent benefit for any participant under

the plan may not exceed the excess (if any) of--
(1) the participant's final pay with the enpl oyer,
over
(I'l') the enployer-derived retirement benefit created
under Federal law attributable to service by the
partici pant with the enpl oyer.

For purposes of this clause, the enployer-derived retirenment
benefit created under Federal |aw shall be treated as
accruing ratably over 35 years.

(ii) Final pay.--For purposes of this subparagraph, the
participant's final pay is the conpensation (as defined in
section 414(q)(4)) paid to the participant by the enpl oyer
for any year--

(I') which ends during the 5-year period ending with
the year in which the participant separated from service
for the enpl oyer, and

(I'1) for which the participant's total conpensation
fromthe enpl oyer was highest.

(E) 2 or nore plans treated as single plan.--For purposes of
determ ni ng whether 2 or nore plans of an enployer satisfy the
requi renents of paragraph (4) when considered as a single plan--

(i) Contributions.--I1f the anpunt of contributions on



behal f of the enployees allowed as a deduction under section
404 for the taxable year with respect to such plans, taken
together, bears a uniformrelationship to the conpensati on
(within the nmeani ng of section 414(s)) of such enpl oyees,

t he plans shall not be considered discrimnatory nmerely
because the rights of enployees to, or derived from the
enpl oyer contributions under the separate plans do not
become nonforfeitable at the sane rate.

(ii) Benefits.--1f the enployees' rights to benefits
under the separate plans do not becone nonforfeitable at the
same rate, but the levels of benefits provided by the
separate plans satisfy the requirements of regul ations
prescribed by the Secretary to take account of the
differences in such rates, the plans shall not be considered
di scrimnatory nerely because of the difference in such
rates.

(F) Social security retirenent age.--For purposes of testing
for discrimnation under paragraph (4)--

(i) the social security retirenent age (as defined in
section 415(b)(8)) shall be treated as a uniformretirenent
age, and

(ii) subsidized early retirenment benefits and joint and
survivor annuities shall not be treated as being unavail abl e
to enpl oyees on the same ternms nmerely because such benefits
or annuities are based in whole or in part on an enpl oyee's
social security retirement age (as so defined).

(G State and | ocal governnmental plans.--Paragraphs (3) and
(4) shall not apply to a governmental plan (within the neaning
of section 414(d)) mmintained by a State or |ocal government or
political subdivision thereof (or agency or instrunmentality
t hereof).

(6) A plan shall be considered as neeting the requirenents of
par agraph (3) during the whole of any taxable year of the plan if on
one day in each quarter it satisfied such requirenents.

(7) Atrust shall not constitute a qualified trust under this
section unless the plan of which such trust is a part satisfies the
requi renments of section 411 (relating to mninmum vesting standards).

(8) Atrust forming part of a defined benefit plan shall not
constitute a qualified trust under this section unless the plan
provides that forfeitures nmust not be applied to increase the
benefits any enpl oyee woul d otherw se receive under the plan

(9) Required distributions.--

(A) In general.--A trust shall not constitute a qualified
trust under this subsection unless the plan provides that the
entire interest of each enployee--

(i) will be distributed to such enpl oyee not |ater than
the required beginning date, or
(ii) will be distributed, beginning not later than the

requi red begi nning date, in accordance with regul ations,

over the life of such enployee or over the lives of such
enpl oyee and a desi ghated beneficiary (or over a period not
extendi ng beyond the |ife expectancy of such enpl oyee or the
life expectancy of such enpl oyee and a desi gnated
beneficiary).

(B) Required distribution where enployee dies before entire
interest is distributed.--
(i) Where distributions have begun under subparagraph
(A (ii).--Atrust shall not constitute a qualified trust



under this section unless the plan provides that if--
(I') the distribution of the enpl oyee's interest has
begun in accordance with subparagraph (A)(ii), and
(I'l') the enployee dies before his entire interest
has been distributed to him

the remai ning portion of such interest will be distributed at

| east as rapidly as under the nethod of distributions being
used under subparagraph (A)(ii) as of the date of his death.

(ii) 5-year rule for other cases.--A trust shall not
constitute a qualified trust under this section unless the
pl an provides that, if an enpl oyee dies before the
distribution of the enployee's interest has begun in
accordance with subparagraph (A)(ii), the entire interest of
the empl oyee will be distributed within 5 years after the
deat h of such enpl oyee.

(iii) Exception to 5-year rule for certain anounts
payabl e over |ife of beneficiary.--1f--

(I') any portion of the enployee's interest is
payable to (or for the benefit of) a designated
beneficiary,

(I'l') such portion will be distributed (in accordance
with regul ations) over the life of such designated
beneficiary (or over a period not extending beyond the
life expectancy of such beneficiary), and

(I'11) such distributions begin not later than 1 year
after the date of the enployee's death or such |ater
date as the Secretary may by regul ations prescri be,

for purposes of clause (ii), the portion referred to in
subcl ause (1) shall be treated as distributed on the date on
whi ch such distributions begin
(iv) Special rule for surviving spouse of enployee.--If
the designated beneficiary referred to in clause (iii)(l) is
the surviving spouse of the enpl oyee--

(I') the date on which the distributions are required
to begin under clause (iii)(lIl) shall not be earlier
than the date on which the enpl oyee woul d have attai ned
age 70\1/2\, and

(I'1) if the surviving spouse dies before the
di stributions to such spouse begin, this subparagraph
shall be applied as if the surviving spouse were the

enpl oyee.
(© Required begi nning date.--For purposes of this
par agr aph- -
(i) I'n general.--The term  "required beginning date'

means April 1 of the cal endar year following the |ater of--
(1) the cal endar year in which the enpl oyee attains
age 70\1/2\, or
(I'l') the cal endar year in which the enpl oyee
retires.

(ii) Exception.--Subclause (I1) of clause (i) shall not
appl y- -

(I') except as provided in section 409(d), in the
case of an enployee who is a 5-percent owner (as defined
in section 416) with respect to the plan year ending in
the cal endar year in which the enpl oyee attains age
70\1/ 2\, or

(I'l') for purposes of section 408(a)(6) or (b)(3).



(iii) Actuarial adjustment.--1n the case of an enpl oyee
to whom clause (i)(l1) applies who retires in a cal endar
year after the cal endar year in which the enpl oyee attains
age 70\1/2\, the enployee's accrued benefit shall be
actuarially increased to take into account the period after
age 70\ 1/2\ in which the enpl oyee was not receiving any
benefits under the plan.

(iv) Exception for governmental and church plans.--
Clauses (ii) and (iii) shall not apply in the case of a
governmental plan or church plan. For purposes of this
clause, the term “church plan'' means a plan nmintai ned by
a church for church enpl oyees, and the term  “church'' neans
any church (as defined in section 3121(w)(3)(A)) or
qual i fied church-controlled organization (as defined in
section 3121(w) (3)(B)).

(D) Life expectancy.--For purposes of this paragraph, the
life expectancy of an enpl oyee and the enployee's spouse (ot her
than in the case of a life annuity) may be redeterm ned but not
nore frequently than annually.

(E) Designated beneficiary.--For purposes of this paragraph,
the term "~ designated beneficiary'' means any individua
designated as a beneficiary by the enpl oyee.

(F) Treatnent of paynments to children.--Under regul ations
prescribed by the Secretary, for purposes of this paragraph, any
anmount paid to a child shall be treated as if it had been paid
to the surviving spouse if such anpunt will becone payable to
the surviving spouse upon such child reaching majority (or other
desi gnated event perm tted under regulations).

(G Treatnent of incidental death benefit distributions.--
For purposes of this title, any distribution required under the
i nci dental death benefit requirenents of this subsection shal
be treated as a distribution required under this paragraph

(10) Ot her requirenents. --

(A) Pl ans benefiting owner-enployees.--1n the case of any
pl an whi ch provides contributions or benefits for enployees sone
or all of whom are owner-enpl oyees (as defined in subsection
(c)(3)), a trust form ng part of such plan shall constitute a
qualified trust under this section only if the requirenents of
subsection (d) are also net.

(B) Top-heavy pl ans. --

(i) I'n general.--1n the case of any top-heavy plan, a
trust formng part of such plan shall constitute a qualified
trust under this section only if the requirenents of section
416 are net.

(ii) Plans which nay become top-heavy.--Except to the
extent provided in regulations, a trust form ng part of a
pl an (whet her or not a top-heavy plan) shall constitute a
qualified trust under this section only if such plan
contai ns provisions--

(I') which will take effect if such plan becones a

t op- heavy plan, and

(I'l) which neet the requirements of section 416.

(iii) Exenption for governnental plans.--This
subpar agraph shall not apply to any governnental plan.

(11) Requirenment of joint and survivor annuity and preretirenment
survivor annuity.--
(A) In general.--1n the case of any plan to which this
par agr aph applies, except as provided in section 417, a trust



form ng part of such plan shall not constitute a qualified trust
under this section unless--

(i) in the case of a vested partici pant who does not die
before the annuity starting date, the accrued benefit
payabl e to such participant is provided in the formof a
qualified joint and survivor annuity, and

(ii) in the case of a vested participant who dies before
the annuity starting date and who has a surviving spouse, a
qualified preretirenment survivor annuity is provided to the
survi ving spouse of such participant.

(B) Plans to which paragraph applies.--This paragraph shal
apply to--
(i) any defined benefit plan
(ii) any defined contribution plan which is subject to
the fundi ng standards of section 412, and
(iii) any participant under any other defined
contribution plan unless--

(I') such plan provides that the participant's
nonforfeitable accrued benefit (reduced by any security
interest held by the plan by reason of a |oan
out standing to such participant) is payable in full, on
the death of the participant, to the participant's
surviving spouse (or, if there is no surviving spouse or
the surviving spouse consents in the manner required
under section 417(a)(2), to a designated beneficiary),

(I'l) such participant does not elect a paynent of
benefits in the formof a life annuity, and

(') with respect to such participant, such plan is
not a direct or indirect transferee (in a transfer after
Decenmber 31, 1984) of a plan which is described in
clause (i) or (ii) or to which this clause applied with
respect to the participant.

Clause (iii)(ll11) shall apply only with respect to the
transferred assets (and income therefron) if the plan separately
accounts for such assets and any income therefrom
(C) Exception for certain ESOP benefits.--
(i) I'n general.--In the case of--
(I') a tax credit enployee stock ownership plan (as
defined in section 409(a)), or
(I'l) an enpl oyee stock ownership plan (as defined in
section 4975(e) (7)),

subpar agraph (A) shall not apply to that portion of the

enpl oyee' s accrued benefit to which the requirenents of
section 409(h) apply.

(ii) Nonforfeitable benefit must be paid in full, etc.--
In the case of any participant, clause (i) shall apply only
if the requirenments of subclauses (1), (Il1), and (1I11) of
subpar agraph (B)(iii) are met with respect to such
partici pant.

(D) Special rule where participant and spouse married |ess
than 1 year.--A plan shall not be treated as failing to neet the
requi renents of subparagraphs (B)(iii) or (C) nerely because the
pl an provides that benefits will not be payable to the surviving
spouse of the participant unless the participant and such spouse
had been married throughout the 1-year period ending on the
earlier of the participant's annuity starting date or the date
of the participant's death.

(E) Exception for plans described in section 404(c).--This



par agr aph shall not apply to a plan which the Secretary has
deternmined is a plan described in section 404(c) (or a
continuation thereof) in which participation is substantially
limted to individuals who, before January 1, 1976, ceased
enpl oyment covered by the plan.
(F) Cross reference.--For--
(i) provisions under which participants nay elect to
wai ve the requirenents of this paragraph, and
(ii) other definitions and special rules for purposes of
t hi s paragraph,

see section 417.

(12) A trust shall not constitute a qualified trust under this
section unless the plan of which such trust is a part provides that
in the case of any nerger or consolidation with, or transfer of
assets or liabilities to, any other plan after Septenber 2, 1974,
each participant in the plan would (if the plan then term nated)
receive a benefit inmediately after the nerger, consolidation, or
transfer which is equal to or greater than the benefit he would have
been entitled to receive i medi ately before the nerger
consolidation, or transfer (if the plan had then term nated). The
precedi ng sentence does not apply to any mnultienployer plan with
respect to any transaction to the extent that participants either
before or after the transaction are covered under a nultienpl oyer
plan to which title IV of the Enployee Retirenment |Incone Security
Act of 1974 appli es.

(13) Assignnent and alienation.--

(A) In general.--A trust shall not constitute a qualified
trust under this section unless the plan of which such trust is

a part provides that benefits provided under the plan may not be

assigned or alienated. For purposes of the preceding sentence,

there shall not be taken into account any voluntary and
revocabl e assi gnnent of not to exceed 10 percent of any benefit
paynment nmade by any participant who is receiving benefits under
the plan unless the assignment or alienation is nmade for

pur poses of defraying plan administration costs. For purposes of

this paragraph a loan nade to a participant or beneficiary shal

not be treated as an assignment or alienation if such loan is
secured by the participant's accrued nonforfeitable benefit and
is exempt fromthe tax inposed by section 4975 (relating to tax

on prohibited transactions) by reason of section 4975(d)(1).

Thi s paragraph shall take effect on January 1, 1976 and shal

not apply to assignnents which were irrevocable on Septenber 2,

1974.

(B) Special rules for domestic relations orders.--

Subpar agraph (A) shall apply to the creation, assignnment, or

recognition of a right to any benefit payable with respect to a

partici pant pursuant to a donmestic relations order, except that

subpar agraph (A) shall not apply if the order is determined to
be a qualified donestic rel ations order
(C) Special rule for certain judgnments and settlenents. --
Subpar agraph (A) shall not apply to any offset of a
participant's benefits provided under a plan agai nst an anount
that the participant is ordered or required to pay to the plan
if--
(i) the order or requirenent to pay arises--
(1) under a judgment of conviction for a crine
i nvol ving such pl an,
(I'l') under a civil judgnent (including a consent
order or decree) entered by a court in an action brought
in connection with a violation (or alleged violation) of



part 4 of subtitle B of title |I of the Enployee
Retirement Incone Security Act of 1974, or

(I'1l) pursuant to a settlenment agreenent between the
Secretary of Labor and the participant, or a settlenent
agreement between the Pension Benefit Guaranty
Corporation and the participant, in connection with a
violation (or alleged violation) of part 4 of such
subtitle by a fiduciary or any other person,

(ii) the judgnent, order, decree, or settlenent
agreenent expressly provides for the offset of all or part
of the amount ordered or required to be paid to the plan
agai nst the participant's benefits provided under the plan
and

(iii) in a case in which the survivor annuity
requi renents of section 401(a)(11) apply with respect to
distributions fromthe plan to the participant, if the
partici pant has a spouse at the tine at which the offset is
to be nade--

(I') either such spouse has consented in witing to
such of fset and such consent is witnessed by a notary
public or representative of the plan (or it is
established to the satisfaction of a plan representative
that such consent may not be obtained by reason of
circunst ances described in section 417(a)(2)(B)), or an
el ection to waive the right of the spouse to either a
qualified joint and survivor annuity or a qualified
preretirenment survivor annuity is in effect in
accordance with the requirenments of section 417(a),

(I'l) such spouse is ordered or required in such
judgment, order, decree, or settlenent to pay an anmpunt
to the plan in connection with a violation of part 4 of
such subtitle, or

(I'11) in such judgnment, order, decree, or
settl enent, such spouse retains the right to receive the
survivor annuity under a qualified joint and survivor
annuity provided pursuant to section 401(a)(11)(A) (i)
and under a qualified preretirenment survivor annuity
provi ded pursuant to section 401(a)(11)(A)(ii),
determ ned in accordance wi th subparagraph (D).

A plan shall not be treated as failing to neet the requirenents
of this subsection, subsection (k), section 403(b), or section
409(d) solely by reason of an offset described in this
subpar agr aph.
(D) Survivor annuity.--
(i) I'n general.--The survivor annuity described in
subparagraph (C)(iii)(Ill) shall be determ ned as if--
(1) the participant term nated enpl oyment on the
date of the offset,
(I'l') there was no offset,
(I'11) the plan pernmitted commencenent of benefits
only on or after normal retirenent age,
(I'V) the plan provided only the m ni mumrequired
qualified joint and survivor annuity, and
(V) the anpunt of the qualified preretirenment
survivor annuity under the plan is equal to the anopunt
of the survivor annuity payable under the mni mum
required qualified joint and survivor annuity.

(ii) Definition.--For purposes of this subparagraph, the
term “mninmmrequired qualified joint and survivor



annuity'' means the qualified joint and survivor annuity
which is the actuarial equivalent of the participant's
accrued benefit (within the neaning of section 411(a)(7))
and under which the survivor annuity is 50 percent of the
amount of the annuity which is payable during the joint
lives of the participant and the spouse.

(14) A trust shall not constitute a qualified trust under this
section unless the plan of which such trust is a part provides that,
unl ess the participant otherw se elects, the paynent of benefits
under the plan to the participant will begin not later than the 60th
day after the |l atest of the close of the plan year in which--

(A) the date on which the participant attains the earlier of
age 65 or the normal retirenment age specified under the plan

(B) occurs the 10th anniversary of the year in which the
partici pant comrenced participation in the plan, or

(C the participant term nates his service with the

enpl oyer.

In the case of a plan which provides for the paynent of an early
retirement benefit, a trust forming a part of such plan shall not
constitute a qualified trust under this section unless a participant
who satisfied the service requirenments for such early retirenent
benefit, but separated fromthe service (with any nonforfeitable
right to an accrued benefit) before satisfying the age requirenent
for such early retirement benefit, is entitled upon satisfaction of
such age requirenent to receive a benefit not |less than the benefit
to which he would be entitled at the normal retirenent age,
actuarially, reduced under regulations prescribed by the Secretary.
(15) a trust shall not constitute a qualified trust under this
section unl ess under the plan of which such trust is a part--
(A) in the case of a participant or beneficiary who is
recei ving benefits under such plan, or
(B) in the case of a participant who is separated fromthe
service and who has nonforfeitable rights to benefits,

such benefits are not decreased by reason of any increase in the
benefit | evels payable under title Il of the Social Security Act or
any increase in the wage base under such title Il, if such increase
takes place after Septenmber 2, 1974, or (if later) the earlier of
the date of first receipt of such benefits or the date of such
separation, as the case may be.

(16) A trust shall not constitute a qualified trust under this
section if the plan of which such trust is a part provides for
benefits or contributions which exceed the linitations of section
415.

(17) Conpensation limt.--

(A) In general.--A trust shall not constitute a qualified
trust under this section unless, under the plan of which such
trust is a part, the annual conpensation of each enpl oyee taken
into account under the plan for any year does not exceed
$150, 000.

(B) Cost-of-living adjustment.--The Secretary shal |l adjust
annual |y the $150, 000 anobunt in subparagraph (A) for increases
in the cost-of-living at the same tine and in the sanme manner as
adj ust ment s under section 415(d); except that the base period
shall be the cal endar quarter beginning October 1, 1993, and any
increase which is not a multiple of $10,000 shall be rounded to
the next |owest nultiple of $10, 000.

[(18) Repealed. Pub. L. 97-248, title Il, Sec. 237(b), Sept. 3,
1982, 96 Stat. 511.]



(19) A trust shall not constitute a qualified trust under this
section if under the plan of which such trust is a part any part of
a participant's accrued benefit derived from enpl oyer contributions
(whether or not otherwi se nonforfeitable), is forfeitable solely
because of wi thdrawal by such participant of any amount attri butable
to the benefit derived fromcontributions made by such participant.
The precedi ng sentence shall not apply to the accrued benefit of any
partici pant unless, at the time of such withdrawal, such participant
has a nonforfeitable right to at |east 50 percent of such accrued
benefit (as deternmi ned under section 411). The first sentence of
this paragraph shall not apply to the extent that an accrued benefit
is permtted to be forfeited in accordance with section
411(a)(3)(D)(iii) (relating to proportional forfeitures of benefits
accrued before Septenber 2, 1974, in the event of withdrawal of
certain mandatory contributions).

(20) A trust forming part of a pension plan shall not be treated
as failing to constitute a qualified trust under this section nerely
because the pension plan of which such trust is a part nmakes 1 or
nore distributions within 1 taxable year to a distributee on account
of a termnation of the plan of which the trust is a part, or in the
case of a profit-sharing or stock bonus plan, a conplete
di sconti nuance of contributions under such plan. This paragraph
shall not apply to a defined benefit plan unless the enployer
mai nt ai ni ng such plan files a notice with the Pension Benefit
CGuaranty Corporation (at the time and in the manner prescribed by
the Pension Benefit Guaranty Corporation) notifying the Corporation
of such paynment or distribution and the Corporation has approved
such paynent or distribution or, within 90 days after the date on
whi ch such notice was filed, has failed to disapprove such paynent
or distribution. For purposes of this paragraph, rules sinmlar to
the rules of section 402(a)(6)(B) (as in effect before its repeal by
section 521 of the Unenpl oynent Conpensati on Amendnents of 1992)
shal I apply.

[(21) Repealed. Pub. L. 99-514, title XI, Sec. 1171(b)(5), OCct.
22, 1986, 100 Stat. 2513.]

(22) If a defined contribution plan (other than a profit-sharing
pl an) - -

(A) is established by an enpl oyer whose stock is not readily
tradabl e on an established market, and

(B) after acquiring securities of the enployer, nore than 10
percent of the total assets of the plan are securities of the

enpl oyer,

any trust formng part of such plan shall not constitute a qualified
trust under this section unless the plan neets the requirenents of
subsection (e) of section 409. The requirenments of subsection (e) of
section 409 shall not apply to any enpl oyees of an enployer who are
participants in any defined contribution plan established and

mai nt ai ned by such enployer if the stock of such enpl oyer is not
readily tradable on an established market and the trade or business
of such enpl oyer consists of publishing on a regular basis a
newspaper for general circulation. For purposes of the preceding
sentence, subsections (b), (c), (m, and (o) of section 414 shal

not apply except for determ ning whether stock of the enployer is
not readily tradable on an established market.

(23) A stock bonus plan shall not be treated as neeting the
requi renents of this section unless such plan neets the requirenents
of subsections (h) and (o) of section 409, except that in applying
section 409(h) for purposes of this paragraph, the term enployer
securities'' shall include any securities of the enployer held by
t he pl an.

(24) Any group trust which otherwi se neets the requirenents of



this section shall not be treated as not neeting such requirenents
on account of the participation or inclusion in such trust of the
moneys of any plan or governnental unit described in section
818(a) (6).

(25) Requirement that actuarial assunptions be specified.--A
defined benefit plan shall not be treated as providing definitely
determ nabl e benefits unl ess, whenever the anount of any benefit is
to be determ ned on the basis of actuarial assunptions, such
assunptions are specified in the plan in a way which precludes
enpl oyer discretion.

(26) Additional participation requirenments.--

(A In general.--1n the case of a trust which is a part of a

defined benefit plan, such trust shall not constitute a

qualified trust under this subsection unless on each day of the

pl an year such trust benefits at |east the | esser of--
(i) 50 enpl oyees of the enpl oyer, or
(ii) the greater of--
(1) 40 percent of all enployees of the enployer, or
(I'1) 2 enployees (or if there is only 1 enployee,
such enpl oyee).

(B) Treatnent of excludable enpl oyees. --

(i) I'n general.--A plan may exclude from consi deration
under this paragraph enpl oyees described in paragraphs (3)
and (4)(A) of section 410(b).

(ii) Separate application for certain excludable
enpl oyees. --1f enpl oyees described in section 410(b)(4)(B)
are covered under a plan which neets the requirenents of
subpar agraph (A) separately with respect to such enpl oyees,
such enpl oyees may be excluded from consideration in
determ ni ng whet her any plan of the enployer neets such
requi rements if--

(I') the benefits for such enmpl oyees are provided
under the same plan as benefits for other enpl oyees,

(I'l) the benefits provided to such enpl oyees are not
greater than conparabl e benefits provided to other

enpl oyees under the plan, and

(I'11) no highly conpensated enpl oyee (within the
meani ng of section 414(q)) is included in the group of
such enpl oyees for nmore than 1 year

(O Eligibility to participate.--In the case of
contri butions under section 401(k) or 401(m, enployees who are
eligible to contribute (or may el ect to have contributions nade
on their behalf) shall be treated as benefiting under the plan

(D) Special rule for collective bargaining units.--Except to
the extent provided in regulations, a plan covering only
enpl oyees described in section 410(b)(3)(A) may exclude from
consi deration any enpl oyees who are not included in the unit or
units in which the covered enpl oyees are included.

(E) Paragraph not to apply to nultienployer plans.--Except
to the extent provided in regulations, this paragraph shall not
apply to enployees in a nultienployer plan (within the nmeaning
of section 414(f)) who are covered by collective bargaining
agreements.

(F) Special rule for certain dispositions or acquisitions.--
Rules simlar to the rules of section 410(b)(6)(C) shall apply
for purposes of this paragraph.

(G Separate |ines of business.--At the election of the
enpl oyer and with the consent of the Secretary, this paragraph
may be applied separately with respect to each separate |ine of
busi ness of the enployer. For purposes of this paragraph, the



term “separate |ine of business'' has the neaning given such
term by section 414(r) (without regard to paragraph (2)(A) or
(7) thereof).

(H Exception for state and |ocal governmental plans.--This
par agraph shall not apply to a governmental plan (within the
meani ng of section 414(d)) nmmintained by a State or |oca
government or political subdivision thereof (or agency or
instrumentality thereof).

(1) Regul ations.--The Secretary may by regul ati on provide
that any separate benefit structure, any separate trust, or any
ot her separate arrangenent is to be treated as a separate plan
for purposes of applying this paragraph.

(27) Determ nations as to profit-sharing plans.--

(A) Contributions need not be based on profits.--The
determ nati on of whether the plan under which any contributions
are made is a profit-sharing plan shall be made w thout regard
to current or accunul ated profits of the enployer and wi thout
regard to whether the enployer is a tax-exenpt organization

(B) Plan nust designate type.--1n the case of a plan which
is intended to be a nmoney purchase pension plan or a profit-
sharing plan, a trust forming part of such plan shall not
constitute a qualified trust under this subsection unless the
pl an desi gnates such intent at such tinme and in such manner as
the Secretary may prescribe.

(28) Additional requirenents relating to enpl oyee stock
owner ship pl ans. - -

(A) In general.--1n the case of a trust which is part of an
enpl oyee stock ownership plan (within the nmeani ng of section
4975(e) (7)) or a plan which nmeets the requirenments of section
409(a), such trust shall not constitute a qualified trust under
this section unless such plan neets the requirenments of
subpar agraphs (B) and (C)

(B) Diversification of investnents.--

(i) I'n general.--A plan neets the requirenments of this
subparagraph if each qualified participant in the plan may
elect within 90 days after the close of each plan year in
the qualified election period to direct the plan as to the
i nvestment of at |east 25 percent of the participant's
account in the plan (to the extent such portion exceeds the
amount to which a prior election under this subparagraph
applies). In the case of the election year in which the
partici pant can nmake his | ast election, the preceding
sentence shall be applied by substituting ~ 50 percent'' for
" 25 percent'’

(ii) Method of neeting requirenents.--A plan shall be
treated as neeting the requirenments of clause (i) if--

(1) the portion of the participant's account covered
by the election under clause (i) is distributed within

90 days after the period during which the election may

be made, or

(I'l) the plan offers at least 3 investnent options

(not inconsistent with regul ati ons prescribed by the

Secretary) to each participant making an el ecti on under

clause (i) and within 90 days after the period during

which the el ection nmay be made, the plan invests the
portion of the participant's account covered by the

el ection in accordance with such el ection

(iii) Qualified participant.--For purposes of this
subpar agraph, the term  “qualified participant'' nmeans any



enpl oyee who has conpleted at |east 10 years of
partici pation under the plan and has attai ned age 55.

(iv) Qualified election period.--For purposes of this
subpar agraph, the term “qualified election period ' neans
the 6-plan-year period beginning with the later of--

(1) the 1st plan year in which the individual first
becane a qualified participant, or

(I'l) the 1st plan year beginning after Decenber 31,
1986.

For purposes of the preceding sentence, an enployer may el ect
to treat an individual first becom ng a qualified
participant in the 1st plan year beginning in 1987 as having
become a participant in the 1st plan year beginning in 1988.

(C) Use of independent appraiser.--A plan neets the
requi renents of this subparagraph if all valuations of enployer
securities which are not readily tradable on an established
securities market with respect to activities carried on by the
pl an are by an independent appraiser. For purposes of the
precedi ng sentence, the term " independent appraiser'' neans any
apprai ser nmeeting requirements simlar to the requirenents of
the regul ati ons prescribed under section 170(a)(1).

(29) Security required upon adoption of plan amendnment resulting
in significant underfunding.--
(A In general.--1f--

(i) a defined benefit plan (other than a multienpl oyer
plan) to which the requirenents of section 412 apply adopts
an anendment an effect of which is to increase current
liability under the plan for a plan year, and

(ii) the funded current liability percentage of the plan
for the plan year in which the anendnment takes effect is
| ess than 60 percent, including the anobunt of the unfunded
current liability under the plan attributable to the plan
amendment ,

the trust of which such plan is a part shall not constitute a
qualified trust under this subsection unless such anendnent does
not take effect until the contributing sponsor (or any nenber of
the controlled group of the contributing sponsor) provides
security to the plan.
(B) Formof security.--The security required under
subpar agraph (A) shall consist of--
(i) a bond issued by a corporate surety conpany that is
an acceptabl e surety for purposes of section 412 of the
Enmpl oyee Retirenent |Inconme Security Act of 1974,
(ii) cash, or United States obligations which mature in
3 years or less, held in escrow by a bank or simlar
financial institution, or
(iii) such other formof security as is satisfactory to
the Secretary and the parties involved.
(C Amount of security.--The security shall be in an anpount
equal to the excess of--
(i) the | esser of--

(I') the anpunt of additional plan assets which woul d
be necessary to increase the funded current liability
percentage under the plan to 60 percent, including the
amount of the unfunded current liability under the plan
attributable to the plan amendnent, or

(I'l')y the anbunt of the increase in current liability
under the plan attributable to the plan amendment and



any ot her plan anmendnents adopted after Decenber 22
1987, and before such plan anmendnent, over

(ii) $10,000, 000.

(D) Rel ease of security.--The security shall be rel eased
(and any anounts thereunder shall be refunded together with any
i nterest accrued thereon) at the end of the first plan year
whi ch ends after the provision of the security and for which the
funded current liability percentage under the plan is not |ess
than 60 percent. The Secretary may prescribe regul ations for
partial releases of the security by reason of increases in the
funded current liability percentage.

(E) Definitions.--For purposes of this paragraph, the terns
““current liability'', ““funded current liability percentage'’
and "~ “unfunded current liability'' shall have the nmeanings given
such terns by section 412(1), except that in conputing unfunded
current liability there shall not be taken into account any
unanorti zed portion of the unfunded old liability anpunt as of
the cl ose of the plan year

(30) Limtations on elective deferrals.--In the case of a trust
which is part of a plan under which elective deferrals (within the
meani ng of section 402(g)(3)) my be made with respect to any
i ndi vidual during a cal endar year, such trust shall not constitute a
qualified trust under this subsection unless the plan provides that
the amount of such deferrals under such plan and all other plans,
contracts, or arrangenents of an enpl oyer nmintaining such plan may
not exceed the amount of the limtation in effect under section
402(g) (1) for taxable years beginning in such cal endar year

(31) Optional direct transfer of eligible rollover
di stributions.--

(A) In general.--A trust shall not constitute a qualified
trust under this section unless the plan of which such trust is
a part provides that if the distributee of any eligible rollover
di stribution--

(i) elects to have such distribution paid directly to an
eligible retirement plan, and

(ii) specifies the eligible retirement plan to which
such distribution is to be paid (in such formand at such
time as the plan adm nistrator may prescribe),

such distribution shall be nade in the formof a direct trustee-
to-trustee transfer to the eligible retirement plan so
speci fied.

(B) Limtation.--Subparagraph (A) shall apply only to the
extent that the eligible rollover distribution would be
includible in gross income if not transferred as provided in
subpar agraph (A) (determ ned without regard to sections 402(c)
and 403(a)(4)).

(C) Eligible rollover distribution.--For purposes of this
par agraph, the term  “eligible rollover distribution'' has the
meani ng given such term by section 402(f)(2)(A).

(D) Eligible retirenment plan.--For purposes of this
paragraph, the term  “eligible retirement plan'' has the neaning
gi ven such term by section 402(c)(8)(B), except that a qualified
trust shall be considered an eligible retirement plan only if it
is a defined contribution plan, the terns of which permt the
acceptance of rollover distributions.

(32) Treatnent of failure to make certain paynments if plan has



liquidity shortfall.--

(A In general.--Atrust form ng part of a pension plan to
whi ch section 412(m (5) applies shall not be treated as failing
to constitute a qualified trust under this section nerely
because such plan ceases to make any paynent described in
subpar agraph (B) during any period that such plan has a
liquidity shortfall (as defined in section 412(m(5)).

(B) Paynents described.--A paynent is described in this
subpar agraph if such payment is--

(i) any paynent, in excess of the nonthly amunt paid
under a single life annuity (plus any social security
suppl emrents described in the |last sentence of section
411(a)(9)), to a participant or beneficiary whose annuity
starting date (as defined in section 417(f)(2)) occurs
during the period referred to in subparagraph (A),

(ii) any paynment for the purchase of an irrevocable
commitnment froman insurer to pay benefits, and

(iii) any other paynent specified by the Secretary by
regul ati ons.

(C Period of shortfall.--For purposes of this paragraph, a
plan has a liquidity shortfall during the period that there is
an under paynment of an installment under section 412(m by reason
of paragraph (5)(A) thereof.

(33) Prohibition on benefit increases while sponsor is in
bankruptcy. - -

(A) In general.--A trust which is part of a plan to which
thi s paragraph applies shall not constitute a qualified trust
under this section if an anmendnent to such plan is adopted while
the enployer is a debtor in a case under title 11, United States
Code, or similar Federal or State law, if such amendnment
increases liabilities of the plan by reason of--

(i) any increase in benefits,

(ii) any change in the accrual of benefits, or

(iii) any change in the rate at which benefits becone
nonforfeitabl e under the plan

with respect to enployees of the debtor, and such amendnent is
effective prior to the effective date of such enployer's plan of
reorgani zati on.

(B) Exceptions.--This paragraph shall not apply to any plan
amendnment if--

(i) the plan, were such amendnment to take effect, would
have a funded current liability percentage (as defined in
section 412(1)(8)) of 100 percent or nore,

(ii) the Secretary determ nes that such amendnent is
reasonabl e and provides for only de mininms increases in the
liabilities of the plan with respect to enpl oyees of the
debt or,

(iii) such amendment only repeals an anmendnent descri bed
in subsection 412(c)(8), or

(iv) such anmendnent is required as a condition of
qualification under this part.

(C Plans to which this paragraph applies.--This paragraph
shall apply only to plans (other than multienployer plans)
covered under section 4021 of the Enployee Retirenent |ncomne
Security Act of 1974.

(D) Enpl oyer.--For purposes of this paragraph, the term
““enployer'' nmeans the enployer referred to in section
412(c)(11) (without regard to subparagraph (B) thereof).



(34) Benefits of nmissing participants on plan term nation.--1In
the case of a plan covered by title IV of the Enpl oyee Retirenent
Income Security Act of 1974, a trust forming part of such plan shal
not be treated as failing to constitute a qualified trust under this
section nerely because the pension plan of which such trust is a
part, upon its term nation, transfers benefits of m ssing
participants to the Pension Benefit Guaranty Corporation in
accordance with section 4050 of such Act.

Par agraphs (11), (12), (13), (14), (15), (19), and (20) shall apply only
in the case of a plan to which section 411 (relating to mnimm vesting
standards) applies without regard to subsection (e)(2) of such section

(b) Certain retroactive changes in plan

A stock bonus, pension, profit-sharing, or annuity plan shall be
consi dered as satisfying the requirenents of subsection (a) for the
period beginning with the date on which it was put into effect, or for
the period beginning with the earlier of the date on which there was
adopted or put into effect any anmendment which caused the plan to fai
to satisfy such requirenments, and ending with the tinme prescribed by | aw
for filing the return of the enployer for his taxable year in which such
pl an or anmendnent was adopted (including extensions thereof) or such
later time as the Secretary may designate, if all provisions of the plan
which are necessary to satisfy such requirenments are in effect by the
end of such period and have been made effective for all purposes for the
whol e of such peri od.

(c) Definitions and rules relating to self-enployed individuals and
owner - enpl oyees

For purposes of this section--
(1) Self-enployed individual treated as enpl oyee
(A In genera

The term " " enployee'' includes, for any taxable year, an
i ndi vidual who is a self-enployed individual for such taxable
year.

(B) Self-enployed individua

The term " “sel f-enployed individual'' nmeans, with respect to
any taxabl e year, an individual who has earned incone (as
defined in paragraph (2)) for such taxable year. To the extent
provided in regul ations prescribed by the Secretary, such term
al so includes, for any taxable year--

(i) an individual who would be a self-enployed

i ndi vidual within the nmeaning of the precedi ng sentence but

for the fact that the trade or business carried on by such

i ndi vidual did not have net profits for the taxable year

and

(ii) an individual who has been a self-enpl oyed

i ndi vidual within the meaning of the precedi ng sentence for

any prior taxable year.

(2) Earned incone

(A) In genera



The term " “earned incone'' neans the net earnings fromself-
enpl oynment (as defined in section 1402(a)), but such net
earni ngs shall be detern ned--

(i) only with respect to a trade or business in which
personal services of the taxpayer are a material income-
produci ng factor,

(ii) without regard to paragraphs (4) and (5) of section
1402(c),

(iii) in the case of any individual who is treated as an
enpl oyee under sections \2\ 3121(d)(3)(A), (O, or (D),
wi t hout regard to paragraph (2) of section 1402(c),

\2\ So in original. Probably should be " section"'

(iv) without regard to itens which are not included in
gross inconme for purposes of this chapter, and the
deductions properly allocable to or chargeabl e agai nst such
itemns,

(v) with regard to the deductions allowed by section 404
to the taxpayer, and

(vi) with regard to the deduction allowed to the
t axpayer by section 164(f).

For purposes of this subparagraph, section 1402, as in effect
for a taxable year ending on Decenber 31, 1962, shall be treated
as having been in effect for all taxable years ending before
such date.

[ (B) Repeal ed]
(O Inconme fromdisposition of certain property

For purposes of this section, the term " earned income"'
i ncl udes gains (other than any gain which is treated under any
provision of this chapter as gain fromthe sale or exchange of a
capital asset) and net earnings derived fromthe sale or other
di sposition of, the transfer of any interest in, or the
licensing of the use of property (other than good will) by an
i ndi vi dual whose personal efforts created such property.

(3) Owner-enpl oyee

The term "~ owner-enpl oyee'' means an enpl oyee who- -

(A) owns the entire interest in an unincorporated trade or
busi ness, or

(B) in the case of a partnership, is a partner who owns nore
than 10 percent of either the capital interest or the profits
interest in such partnership

To the extent provided in regul ations prescribed by the Secretary,
such term al so nmeans an i ndi vidual who has been an owner-enpl oyee
within the meaning of the precedi ng sentence.

(4) Enpl oyer

An i ndi vidual who owns the entire interest in an unincorporated
trade or business shall be treated as his own enployer. A
partnership shall be treated as the enployer of each partner who is
an enpl oyee within the nmeani ng of paragraph (1).

(5) Contributions on behalf of owner-enpl oyees



The term "~ “contribution on behalf of an owner-enpl oyee'
i ncl udes, except as the context otherwi se requires, a contribution
under a pl an--
(A) by the enployer for an owner-enpl oyee, and
(B) by an owner-enpl oyee as an enpl oyee.

(6) Special rule for certain fishernmen

For purposes of this subsection, the term “self-enpl oyed
i ndi vidual'' includes an individual described in section 3121(b)(20)
(relating to certain fishernen).

(d) Contribution linmt on owner-enpl oyees

A trust forming part of a pension or profit-sharing plan which

provi des contributions or benefits for enployees sonme or all of whom are
owner - enpl oyees shall constitute a qualified trust under this section
only if, in addition to neeting the requirenents of subsection (a), the
pl an provides that contributions on behalf of any owner-enpl oyee nay be
made only with respect to the earned i ncome of such owner-enpl oyee which
is derived fromthe trade or business with respect to which such plan is
est abl i shed.

[(e) Repealed. Pub. L. 98-369, div. A title VII, Sec. 713(d)(3), July
18, 1984, 98 Stat. 958]

(f) Certain custodial accounts and contracts

For purposes of this title, a custodial account, an annuity
contract, or a contract (other than a life, health or accident,
property, casualty, or liability insurance contract) issued by an
i nsurance conpany qualified to do business in a State shall be treated
as a qualified trust under this section if--

(1) the custodial account or contract would, except for the fact
that it is not a trust, constitute a qualified trust under this
section, and

(2) in the case of a custodial account the assets thereof are
hel d by a bank (as defined in section 408(n)) or another person who
denonstrates, to the satisfaction of the Secretary, that the manner
in which he will hold the assets will be consistent with the
requi rements of this section

For purposes of this title, in the case of a custodial account or
contract treated as a qualified trust under this section by reason of
this subsection, the person holding the assets of such account or
hol di ng such contract shall be treated as the trustee thereof.

(g) Annuity defined

For purposes of this section and sections 402, 403, and 404, the
term Tannuity'' includes a face-anmount certificate, as defined in
section 2(a)(15) of the Investnent Conpany Act of 1940 (15 U.S.C, sec.
80a-2); but does not include any contract or certificate issued after
Decenber 31, 1962, which is transferable, if any person other than the
trustee of a trust described in section 401(a) which is exenpt fromtax
under section 501(a) is the owner of such contract or certificate.

(h) Medical, etc., benefits for retired enpl oyees and their spouses and
dependent s

Under regul ations prescribed by the Secretary, and subject to the
provi si ons of section 420, a pension or annuity plan may provide for the



paynment of benefits for sickness, accident, hospitalization, and nedica
expenses of retired enployees, their spouses and their dependents, but
only if--

(1) such benefits are subordinate to the retirenent benefits
provi ded by the plan

(2) a separate account is established and maintained for such
benefits,

(3) the enployer's contributions to such separate account are
reasonabl e and ascertai nabl e,

(4) it is inpossible, at any tinme prior to the satisfaction of
all liabilities under the plan to provide such benefits, for any
part of the corpus or inconme of such separate account to be (within
the taxable year or thereafter) used for, or diverted to, any
purpose other than the providing of such benefits,

(5) notwi thstanding the provisions of subsection (a)(2), upon
the satisfaction of all liabilities under the plan to provide such
benefits, any anount remaining in such separate account nust, under
the ternms of the plan, be returned to the enpl oyer, and

(6) in the case of an enployee who is a key enpl oyee, a separate
account is established and maintai ned for such benefits payable to
such enpl oyee (and his spouse and dependents) and such benefits (to
the extent attributable to plan yea